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The news media are an essential part of any democratic community. A
community in which members are expected to take part in deliberating on
community affairs, and reaching decisions regarding the community's future, cannot
thrive without reliable news media organizations.
A basic communitarian presumption is well expressed in article 29 of the 1948
Universal Declaration on Human Right: "Everyone has duties to the community in
which alone the free and full development of his personality is possible". This should
be seen as applying to the news media as well.
The news media is not unaware of its essential role in any given community. In
fact, justifications for privileges demanded under the notion of "Freedom of the
Press" are often justified on this ground. "In order for us to be able to provide to the
community the services we are expected to provide", say news media
representatives, "we must be given certain tools". Such tools may include access to
information and public officials, source confidentiality, and freedom to publish
information with no fear of censorship or penal action. Some of these tools are most
famously secured by the first amendment, preventing Congress from making any law
abridging freedom of the press. Others are provided by shield laws, now in place in
37 US states. 1
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"Freedom of the Press" stems from the public interest. Like any other right,
freedom of the press too bestows duties on others to respect it. The immediate
suspect for bearing such duty is the government, which must not interfere in press
operations. I wish to argue that another bearer of the duty to respect freedom of the
press is the press itself. It is the news media (which I refer to here interchangeable
with the press) which must adhere to standards of freedom and which much not
subject itself to limitations and influences that limit its freedom to serve a
democratic community in which it operates with the information it needs in order to
thrive.
The press is not essential only to the community as such. It is essential for an
individual that takes seriously his own duties. In this regard I am referring to the duty
of a community member to remain up to date on community affairs. 2The
community's proper functioning is dependent on the engagement of community
members in community affairs. This is another reason why the news media is so
essential for a democratic community. A non-democratic community can survive
without a news media. Surely it can survive without free media. All that it needs is a
government information agency to provide citizens with information deemed to be
necessary for their daily functions. But in a democratic community, members must
have access to vast and diverse information from various sources, in order to be
actively involved in the community and the decision making processes within it, to
have an opinion and to express it. The civic functioning of a community member,
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which allows her to situate herself within the community, is dependent on the
proper functioning of the media. A news media that does not provide community
members with the information they need, or even worse, provides them with
tainted information, with information not thoroughly fact-checked or with
information contaminated with external influences serving commercial or other
goals of a certain individual or corporation, inflicts harm on the same community
from which it demands various privileges under "Freedom of the Press".
The communitarian role of the news media, is also grounds for its duties. The
news media is a member of the community either as a "legal person" (a corporate
entity) or by nature of the individual it is comprised of – journalists, editors and
publishers, photgraphers , which are all community members. As a member of the
community, the news media bears certain duties towards other members.
Certain rights are meaningless, if we do not recognize the responsibilities they
require from others. For instance, rights of the child are meaningless if we do not
discuss parental duties. The right to equal treatment is meaningless, if we do not
realize that members of the community ought to treat each other equally (in
relevant aspects), above and beyond legal requirements. 3 In both cases the rights
(of children or people suffering discrimination) cannot be realized unless we are
willing to bestow duties upon other individuals.
Similarly, the public's right to know, the right of people for active participation
in their community, is meaningless if we do not recognize the news media's moral
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duties. Indeed, the news media cannot force anyone to consume the information it
provides. 4In any democratic society some citizens will, unfortunately, choose to be
passive. Yet, a democratic society must be structured in a way that encourages
citizens to be active and provides them with the necessary tools for taking action. A
fair, honest and functioning press is at the core of such a structure.
Communitarians believe that the right to freedom of expression entails a duty
to consider the implications of one's expressions on other community members. 5
Journalistic expressions have a particularly strong impact on community members,
and on the community as a whole – the direction it takes, its strength, its solidarity,
the interaction between different forces within it and the relationships between
individuals and organizations. Hence, the news media should be seen as bearing
heightened responsibility to the impact of its expressions on the community.
Community members are entitled to demand such responsibility from the media,
journalists, editors, photographers, publishers and other news media professionals
who are all members of the community. Raphael Cohen-Almagor argues that as
such, they are expected to support the democratic process which is the habitat in
which they operate. 6The media's increased influence on the community accounts
for its increased responsibilities.
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Media plays a unique rule not only in informing the community, but also in
maintaining its sense of community. Robert Dahl for instance, lays the existence of
an active and engaged community not only on awareness to events within the
community, but also on a sense of mutual empathic identification among community
members.
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such empathy – schools and mass media (mostly television). Amitai Etzioni sees in
the media two important roles in a national community, in addition to providing
information and serving as a government watchdog. First – providing space for civic
discourse; second – enabling the community to reach common decision on its future
direction. 8
We have seen that the media have strong influence on any community, and
this much seems to come without saying. But the connections between news media
and community go beyond the former's influence on the latter. More than any other
commercial entity, the news media lives and grows in the heart of the community,
and its relations with it are much more complex than those of a buyer and a supplier.
The community entrusts the media with its informational resources, either
information coming out of the government, or from the citizens. It does so with hope
the stimulate public discourse, necessary for its proper democratic functioning. The
media interviews citizens, documents their activities, amplifies their voices, and of
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course influences them and sells this influence potential to advertisers. It needs
citizens not merely as customers or employees, but as raw material. This complex
web of intertwined interests of media and community serves to further justify
community requirements from the press.
The objection to imposing any duties on the press normally comes from
people speaking for "corporate rights". They fear breach of the news organizations'
freedom of speech and mostly their right to do with their property as they wish. The
whole notion of corporate rights is debatable.9 However even if one accepts this
idea, it does not imply that one cannot view news organizations as subject to certain
communal duties. Current legal scholars view the right to property as a more
complex set of entailments and duties than that of the old Blackstonian description
of property as the owner's "sole and despotic dominion". Property rights require
society to respects one's attachment to her property. This requirement from society
allows society itself to have a stand in defining the substance of the right, as one
which must take into consideration owners' rights as well as those of other
interested parties. Scholars supporting this line of thought see property as a right
that defines relationships between individuals in society, and can also serve to
promote social values. 10It should also be remembered that corporations themselves
are a creation of the law, and as such can be limited by the law. The protection
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offered to owner's through the institution of limited liability, justifies such measured
limitation geared at preventing harm to the community. 11
Even devoted supporters of the rights of corporations such as news
organizations, do often recognize the social responsibilities of these corporations.
The approach combining the pursuit of profit with responsibility towards the various
communities in which the corporations operates was developed in the 1980s and is
known as the "stakeholder theory". A "stakeholder" in a corporation is any person of
group which can affect or are affected by the achievement of the organization's
goals. 12 In its earlier days the theory focused on respecting interests of the
community and expectations of stakeholders as a management strategy which
indirectly benefits the corporation's revenues. But later development in the theory
included normative arguments as to the corporations moral duties towards
stakeholder.
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stakeholders such as employees, credit providers, customers and the community at
large as investors in the corporation and thus at equal status with its shareholders. 14
So what would the duties I am suggesting here should be imposed on the
news media, look like? And no less important – how do I suggest to impose them?
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To find out what duties need to be fulfilled for the press to serve the needs of
the community in a fair and professional manner, we need not invent the wheel all
over again. These requirements have been laid out by the press itself in numerous
press ethics' codes. 15 Two overarching core expectations from the press are shared
by the vast majority of these codes: 1. True factual reporting (which appears in one
version or another in all codes reviewed); 2. Acting in the best interest of the public
at large and not that of private interests. 16 Many other ethical expectations appear
in many different codes, among them a ban on any conflicts of interests, separation
between editorial content and advertising, offering individuals and organizations
attacked by or through the press a right of reply, protection to the privacy of people
balanced with the public interest in information, refraining from irrelevant labeling
and mentioning of minority groups, and more. All in all, these codes of ethics,
adopted in most countries by professional organizations, and in the US by individual
news organizations, seem to offer decent basis for the operation of a fair and trustworthy news media.
The problem arises when they are not adhered to. Proof the very low level of
adherence to these codes of ethics by a great many news organizations is beyond
the scope of this modest note. For the sake of this discussion, it is a premise that
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widespread breach of these standards exists, and that this widespread unethical
press behavior has a heavy toll on the communities in which the press operates.
Were this not the case, there would be no need for discussion of the community's
right to present demands to the news media. If one believes this indeed is not the
case, than she should oppose measures in line of those proposed in the paragraph to
follow. But if one shares what I believe to be a notion common to many in many
democracies, one must ask himself whether it is time for communities to stop
treating this reality as a force majeure.
So how would press ethics, as described in press codes, be enforced? Clearly
state intervention in the content of the news media is unacceptable if it is the needs
of a democratic community that we look to serve. The state, as embodied in
government officials that would implement such enforcement is in no better
position than the press people themselves or the commercial entities that influence
them, to assure the community will enjoy the service of a press truly free from
external pressures subjecting public interest to other interests. On the other hand,
self-regulation, as practiced in some news organizations by internal ombudsmen,
and in some countries by voluntary press councils managed by the press itself, has
largely failed to produce the kind of journalism our communities are entitled to. For
one thing, not very many news organizations decide to employ an ombudsman. if
they do, these are often the first to be axed under financial pressure, and where they
are not, there is the question of effectiveness. The US cadre of ombudsmen, which
was as low as 40 around the turn of the century, shrunk to half that number

following the 2008 recession. 17 The failure of voluntary press councils has been the
focus of inquiry committees in New Zealand, 18 Australia 19 and most notably the
United Kingdom.20
Should the law be brought into the picture? I believe a fair answer to this
question was delivered by Israeli Supreme Court Justice Itzhak Zamir in a 1996 case.
In that case, a police officer sewed a newspaper for libel where the newspaper failed
to report that an investigation conducted against the officer, which was widely
covered by the newspaper with blunt headlines, has ended with no criminal findings.
The supreme court dismissed the case, and Justice Zamir consenting included the
following paragraph in his decision:
"The law follows ethics with its eyes wide open. At times it
seems that ethics are weak and cannot secure proper behavior, either
because its demands are not clear enough or agreed upon, or because
it has no effective enforcement mechanism, or for some other reason.
In such a case, where an important public interest is at real danger, the
law may cross the fence erected between it and ethics, and turn an
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ethical rule into a legal one, to give it the power required for proper
order".
This is the path taken by the report of the United Kingdom's "Leveson
Inquiry" into the Culture, Practices and Ethics of the press. The inquiry
commission recommended replacing the voluntary Press Complaints
Commission, run by the news organizations themselves, with a statutory
commission holding statutory power. The commission suggested that "a
genuinely independent and effective system of self-regulation"21 backed by
"legislation to underpin the independent self-regulatory system and facilitate
its recognition in legal processes". 22 This solution seems to me to strike a
reasonable balance between the need to keep the state out of media
regulation, and to offer the community effective tools to keep the news media
accountable to the community it presumes to serve. Such ideas go against
deep roots in American though of press freedom. As a open and sincere
American friend, who is a distinguished media lawyer put it to me "when it
comes to press regulation, law is a four letter word". However, this need not
be the communitarian approach. Law is an expression of the communities will
to apply its power to a subject of utmost importance to its existence as a
democratic and deliberative community. Deliberation with the press and
discourse on the limits of its freedom are preferable. But where they fail to
produce adherence with minimal requirements, communitarians too have

21

Id., Article 53 to the executive summary.

22

Id., article 70.

agreed that as a last resort, the law may be used to impose responsibility
duties on individuals towards the community. 23
In the context of US law, this approach leaves much to be
explored. How would such legislation be enacted? Which news organizations
would it cover? Who would it related to new digital media? What penalties
could an independent non-governmental body impose? Who would appoint
members to such parties? What point is there in state legislation in an
environment where newspapers transcend state boundaries through the web.
These and many more are valid questions. My modest goal with this note,
however, is just to set off this discussion, by pointing to the right of the
community to demand higher ethical standards from the press that serves it
and that in return requires from the community privileges under the title of
"freedom of the press".
The community is an essential part of almost every individual's life. It
can exist only if individuals will exercise some responsibility towards their
shared public sphere. Much of this public sphere is dominated by the news
media. It is therefore the community's right to require the media, as part of
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the community, and individuals involved in the media, as members of that
community, to act in a manner that fulfills its positive potential and reduce its
negative influences. These are existential requirements for the community, as
without them, and without effective means to secure they are met, "the wells
of public discourse and public life are poisoned".24
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